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United States Court of Appeals for the 

District of Columbia 


No. 6653. 

Jean D. de Ruiz, Appellant, 
vs. 

Rene A. de Ruiz, and Others. 


a Supreme Court of the District of Columbia. 

I 

Equity. Xo. 56396. j 

Jean D. de Ruiz, Plaintiff, 

vs. | 

j 

Rene A. de Ruiz, Rita L. i>e Ruiz, Gloria A. Oetj^x (For¬ 
merly de Ruiz), Harry A. Seay, Claude Livingston, Trus¬ 
tee; Wilmot W. Trew, Trustee; Harry L. Rust, trustee; 
George Calvert Bowie, Trustee; Pearl D. (Clifford, 
Charles F. Morrison, and Leslie C. Garnett, United States 
Attorney in and for the District of Columbia, [Defend¬ 
ants. 

I 

i 

i 

i 

United States of America, j 

District of Columbia, ss: j 

i 

i 

Be it remembered, That in the Supreme Court, of the 
District of Columbia, at the City of Washington,[in said 
District, at the times hereinafter mentioned, the fallowing 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: ! 


1—6653a 



■■■ 





2 


JEAN D. DE RUIZ VS. RENE A. DE RUIZ ET AL. 


1 Amended and Supplemental Bill of Complaint for 

Separate Maintenance, Injunction and Appoint¬ 
ment of Receiver. 

Filed September 20, 1935. 

In the Supreme Court of the District of Columbia. 

Equity. No. 56,396. 

Jean D. de Ruiz, Plaintiff, 
vs. 

Rene A. de Ruiz, Rita L. de Ruiz, Gloria A. Oetjex (For¬ 
merly de Ruiz), Harry A. Seay, Claude Livingston, Trus¬ 
tee; Wilmot AT. Trew, Trustee; Harry L. Rust, Trustee; 
George Calvert Bowie, Trustee; Pearl D. Clifford, 
Charles F. Morrison, and Leslie C. Garnett, United States 
Attorney in and for the District of Columbia, Defend¬ 
ants. 

The plaintiff, Jean D. de Ruiz, by leave of Court first 
had and obtained files, this amended and supplemental bill 
of complaint and respectfully represents to the court as 
follows: 

1. That she is a citizen of the United States, a resident 
of the District of Columbia, and has been such for more 
than three years, last past, and brings this suit in her own 
right. 

2. That the defendant, Rene A. de Ruiz, is a citizen of 
the United States, formerly a resident of the District of 
Columbia, but is now a resident of the Town of Fairfax, in 
the State of Virginia, and is sued in his own right; the de¬ 
fendant, Rita L. Ruiz, is a citizen of the United States, 

formerlv a resident of the District of Columbia, but 

2 is now a resident of the Town of Fairfax, in the 
State of Virginia, and is sued in her own right as 

the co-owner of certain real property, as will hereinafter 
more fully appear; the defendant, Gloria A. Oetjen, for¬ 
merly de Ruiz, is a citizen of the United States, a resident 
of Forest Hills, State of New York, and is sued in her own 
right, as the co-owner of certain real property, as will more 
fully hereinafter appear; the defendant, Harry A. Seay, is 
a citizen of the United States, a resident of the District of 
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JEAN D. DE RUIZ VS. RENE A. DE RUIZ ET AL. I 

Columbia, and is sued in his own right, as the rei|tal agent 
of certain real property as will more fully hereinafter ap¬ 
pear; the defendants, Claude Livingston, Wilmot |W. Trew, 
Harry L. Rust and George Calvert Bowie are al|l citizens 
of the United States, residents of the District of Columbia 
and are sued as Trustees under certain Deeds of jTrust on 
certain real property, as will more fully hereinafter ap¬ 
pear; the defendants, Pearl D. Clifford and Charlejs F. Mor¬ 
rison are both citizens of the United States, residents of the 
District of Columbia, and are sued in their own jright, as 
the parties secured under certain Deeds of Trust on cer¬ 
tain real property, as will more fully hereinafter appear. 
The defendant, Leslie C. Garnett, is sued in his official ca¬ 
pacity as United States Attorney in and for the District 
of Columbia. 

3. That the plaintiff and defendant, Rene A. de Ruiz, 

under the name, Rene A. Ruiz, were married in the City of 
Washington, District of Columbia, on the 12th day of May 
A. D. 1931, by the Reverend Edmond J. Fontain^, a duly 
ordained and authorized clergvman of the Roman Catholic 
Church. | 

4. That no children were born as a result of the said 
marriage. 

5. That from the time of said marriage juntil, to 
3 wit, the 15th day of September, 1931, plaintiff and 
said defendant, Rene A. de Ruiz, lived together as 
man and wife in the District of Columbia, when the defend¬ 
ant, Rene A. de Ruiz, without fault or justification afforded 
by the plaintiff, and without legal justification or ekcuse on 
his part, unlawfully deserted and abandoned the plaintiff. 

6. That on, to wit, the 15th day of September, 1931, when 
the plaintiff and defendant, Rene A. de Ruiz, ceased to live 
together as man and wife until, to wit, October 14 A. D. 
1932, defendant, Rene A. de Ruiz, contributed the sum of 
Five Dollars a week for the support and maintenance of the 
plaintiff, but since that latter date and up until the time 
of the filing of this Amended and Supplemental Bill of 
Complaint said defendant, Rene A. de Ruiz, has contributed 
nothing toward the support and maintenance of thje plain¬ 
tiff, although as will more fully hereinafter appear! during 
all said period he has been financially able to properly 
support and maintain her; that the plaintiff has no prop¬ 
erty or source of income whatsoever and is entirely de- 
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pendent upon the defendant, Rene A. de Ruiz for her 
support. 

7. That the defendants, Rene A. de Ruiz and Rita L. de 
Ruiz, are now and have been since October 29, 1925, owners 
in fee simple, as tenants in common, of certain real estate 
known as Lot 7, Square 2218, being improved by premises 
.*>309 Connecticut Avenue, Northwest, in the said District 
of Columbia, encumbered by a First Deed of Trust under 
which the defendants, Harry L. Rust and George Calvert 
Bowie are Trustees, to secure the defendant. Pearl D. 
Clifford in the sum of Thirteen Thousand, Seven Hundred 
and Fifty Dollars ($13,750.00), which real property plain¬ 
tiff avers upon information and belief, is worth ap- 
4 proximately Twelve Thousand Five Hundred Dol¬ 
lars ($12,500.00) over and above the aforementioned 
Deed of Trust and is rented to Du Barrv Inc., at a monthlv 
rental of two Hundred and Twelve Dollars ($212.00), which 

said rent is being collected bv the said defendant, Harrv A. 

• • • 

Seay, as rental agent. 


That the defendants, Rene A. de Ruiz, Rita L. de Ruiz, 
and Gloria A. Oetjen, (formerly de Ruiz) are now and have 
been since October 15, 1924, the owners in fee simple of 
certain real estate known as Lot 8, in Square 2218, being 
improved by premises 3311 Connecticut Avenue, North¬ 
west, in said District of Columbia, which real property is 
encumbered bv a First Deed of Trust under which the de¬ 


fendants, Harry L. Rust and George Calvert Bowie, are 
Trustees to sedure the defendant, Pearl D. Clifford, the sum 
of Ten Thousand Dollars ($10,000.00), which property 
plaintiff avers upon information and belief, is worth 
the sum of Ten Thousand Five Hundred Dollars ($10,- 
500.00) over and above the aforementioned Deed of Trust 
and which is rented to the Atlantic and Pacific Tea Com¬ 


pany at a monthly rental of Two Hundred Dollars ($200.00) 
which said rent is being collected bv the said defendant, 
Harrv A. Seav, as rental agent. 


That the defendants, Rene A. de Ruiz, and Rita L. de 
Ruiz, are now and have been since December 4, 1922, the 
owners in fee simple, as tenants in common, of certain real 
estate known as Lot 9, in James Dorsev’s Subdivision of 
Part of Original Lot 3, in Square 780, being improved by 
premises 320 D Street, Northeast, in said District of Co¬ 
lumbia, which property is encumbered by a first deed of 
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! 

trust under which the defendants, Claude Livingston and 
Wilmot W. Trcw, are Trustees to secure the defendant, 
Charles F. Morrison, the sum of Nine Thousand Dollars 

• • • I 

($9,000.00), which property plaintiff avers j upon in- 
5 formation and belief is worth the sum of Xijne Thou¬ 
sand Dollars ($9,000.00) over and above tjie afore¬ 
mentioned Deed of Trust, said property consisting of three 
separate apartments each renting for Forty-twd Dollars 
and Fifty Cents ($42.50) a month and a stcjre rent¬ 
ing for One Hundred Dollars ($100.00) per month; which 
said rents are being collected by the said defendant, Harry 
A. Seay, as rental agent. 

That the defendant, Rene A. de Ruiz, the plaintjiff is in¬ 
formed and believes and upon such information and belief 
avers to be a fact, receives the sum of Fifty i Dollars 
($50.00) per month from the U. S. Employees’ Fui^d. 

8. That on, to wit, the 15th day of October A. D. 1932, 

the defendant, Rene A. de Ruiz, who is now approximately 
thirty-live years of age and insofar as plaintiff is advised 
is unemployed, disappeared and absconded from the Dis¬ 
trict of Columbia without making any provisions j for the 
support of the plaintiff, and that the said defendant, Rene 
A. de Ruiz, has been continuously absent from the District 
of Columbia since, to wit, the said 15th dav of iOctober 
A. D. 1932. ” | 

9. That the said defendant, Rene A. de Ruiz, is now 
living at Fairfax, State of Virginia, and that hH disap¬ 
pearance and absconding from the District of Columbia 
on the said 15th dav of October A. D. 1932, were!for the 
purpose of evading his obligations to support the plaintiff. 

10. That the defendant, Rene A. de Ruiz, has ^ sister, 
Evangelina A. R. Seay living at 1108 Euclid Street,, North¬ 
west, in said District of Columbia. 

11. That unless appropriate relief is granted by this 
Honorable Court by injunction and the appointment of a 
Receiver for the property owned by him in the District 

of Columbia, the defendant, Rene A. de Riijiz, will 
0 continue to collect his proportionate share of the in¬ 
come and rental of the aforementioned thre<^ pieces 
of real property as well as his retirement pay, and Expend 
the same upon himself without making proper provision 
for the plaintiff herein, to the continuing detriment and 
irreparable damage of the plaintiff. 
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12. That plaintiff is without adequate remedy at law and 
as the defendant, Rene A. de Ruiz, evades the service of 
personal process by remaining outside the jurisdiction of 
this Court, unless appropriate action is taken by the Court 
to appoint a Receiver for such of defendant’s property as 
is located in the District, and to direct such Receiver, out 
of the funds in his hands produced from the property of 
the said defendant, Rene A. de Ruiz, to pay to the plaintiff 
reasonable sums for her support and maintenance, as well 
as counsel fees and costs, she will be without anv remedv 
whatsoever. 

Wherefore, the premises considered, this plaintiff prays: 

1. That process issue out of this Honorable Court to the 
defendants herein requiring them to appear and answer 
make to the exigencies of this Bill of Complaint. 

2. That the defendant, Rene A. de Ruiz, be required to 
pay pendente lite and permanently such sums of money as 
would be allowed plaintiff as alimony in the case of divorce 
for the maintenance of plaintiff and that the defendant, 
Rene A. de Ruiz, be required to pay her suit money and 
counsel fees, to enable her to conduct her case. 

3. That the defendant, Rene A. de Ruiz, be restrained 
and enjoined from receiving any further income from the 

rentals and profits of the three parcels of real prop- 
7 erty hereinbefore mentioned and from the XJ. S. 

Employee’s Retirement Fund, until appropriate pro¬ 
vision has been made for the payment to the plaintiff of 
adequate support and maintenance. 

4. That a Receiver be appointed, under the provisions 
of the Act of Congress approved April 8, 1935, entitled, 
“An Act to Provide for the Conservation and Settlement 
of Assets of Absentees and Absconders in the District of 
Columbia, and for other Purposes”, and directed to take 
such necessary and appropriate steps under the provisions 
of said Act as may be requisite to create a fund for the 
payment by said Receiver to the plaintiff of reasonable 
sums of money for her support and maintenance; and that 
said Receiver be directed to take such other necessarv and 
appropriate steps, under the provisions of said Act, as 
may be requisite to carry out the objects and purposes of 
said Act for the protection and benefit of the plaintiff. 

5. That such warrants, process and Orders of Publica¬ 
tion as mav be necessarv mav be issued herein. 

% mt 




JEAN D. DE RUIZ VS. RENE A. DE RUIZ ET AL. 1 

6. And for such other and further relief as t ie nature 
of the case may seem to require and to the Court appear 
meet and proper. 

JEAN D. de RUIZ, 

Plaintiff. 

LEO A. ROVER, 

Attorney for Plaintiff. 

District of Columbia, ss: 

\ 

I, Jean D. de Ruiz, on oath depose and say th[it I have 
heard read the foregoing bill of complaint by me 
8 subscribed and know the contents thereof; that the 
matters and things stated therein upon my personal 
knowledge are true and those stated upon information and 
belief I believe to be true. 

JEAN D. de RUIZ. 

Subscribed and sworn to before me this 18th dak’ of Sep¬ 
tember A. D. 1935. 

[notarial seal.] RUBY J. PETERSON, 

Notary Public, I). C. 

Warrant to the United States Marshal. 

Filed September 27, 1935. 


To John B. Colpoys, Esquire, United States Marshal in 
and for the District of Columbia: 

Upon consideration of the bill of complaint fil<td in the 
above entitled cause, it is bv the Court this 27th dav of 
September, A. D. 1935, 

Ordered and Commanded That you take possession of 
the property named in the bill of complaint, to wit, the 
sum of Fifty Dollars ($50.00) a month, due the defendant, 
Rene A. de Ruiz, each month from Guy F. Allejn, Chief 
Disbursing Officer of the United States Treasury! Depart¬ 
ment, as a disability pension payable from the United 
States Clerk’s Retirement Fund; the sum of Sixty-Six 
Dollars and Sixty-Six Cents ($66.66) a month,}due the 
defendant, Rene A. de Ruiz, each month from t^ie Great 
Atlantic and Pacific Tea Company, a corporation, 801 
Channing Place Northeast, being the share of th^ defend- 
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ant, Rene A. de Ruiz, in the monthly rental due by the 
said Great Atlantic and Pacific Tea Company for 

9 the rental of premises 3311 Connecticut Avenue 
Northwest, in said District, in which property the 

said defendant, Rene A. de Ruiz, has an undivided one- 
third (1/3) interest; the sum of One Hundred and Six 
Dollars ($106.00) a month due the said defendant, Rene 
A. de Ruiz, each month from Dubarry’s, Inc., a corpora¬ 
tion, 3309 Connecticut Avenue Northwest, being the share 
of the defendant, Rene A. de Ruiz, in the monthlv rental 
due by the said Dubarrv’s, Inc. for the rental of premises 
3309 Connecticut Avenue Northwest, in said District, in 
which property said defendant, Rene A. de Ruiz, has an 
undivided one-half (1/2) interest; one-half of the monthly 
rental due by Nathan Lopatin, 320 D Street Northeast, 
due by the said Lopatin for the rental of the store and 
second story apartment located at 320 D Street Northeast, 
in which said property the defendant, Rene A. de Ruiz, 
has an undivided one-half (1/2) interest, and one-half of 
the amount of rental due by John Kostakis, due to the 
defendant, Rene A. de Ruiz, by the said Kostakis for the 
rental of the second floor apartment at 320 D Street North¬ 
east, in which said property, as aforesaid stated, the de¬ 
fendant, Rene A. de Ruiz, has an undivided one-half (1/2) 
interest ; and Lot 7, Square 2218 improved by premises 
3309 Connecticut Avenue Notlnvest, Lot 8, Square 2218 
improved by premises 3311 Connecticut Avenue North¬ 
west, and Lot 79, Square 780 improved by premises 320 
I) Street Northeast, all in said District; and hold the same 
subject to the further order of the Court; vou are further 
ordered and commanded to make return of said warrant 
as soon as may be with a statement of your actions thereon 
and a schedule of the property so taken; and you shall 
post a copy of the warrant upon the aforesaid numbered 
premised and record a copy thereof in the Office 

10 of the Recorder of Deeds for the District of Co¬ 
lumbia. 

PEYTON GORDON, 

Justice. 


Marshals Return. 

September 28, 1935—As directed I have taken Posses¬ 
sion of Premises 3309 Connecticut Ave. N. W. to the ex- 
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JEAN D. DE RUIZ VS. RENE A. DE RUIZ ET AL. j 

I 

tent of One half Interest therein, described as Lot 7, 
Square 2218, Improved by Premises 3311 Connecticut Avc. 
N. W., 3311 Connecticut Ave. N. W., being One (Third In¬ 
terest therein also taken possession of 320 D ^>t. N. E., 
October 1st, 1935, and Posted Copies of Warrant upon 
the aforesaid numbered Premises and recorded! a copy 
thereof in the Office of the Recorder of Deeds foij the Dis¬ 
trict of Columbia as directed and at present I aijn collect¬ 
ing the Rents thereof. 

JOHN B. COLPOYS, | 

U. S. Marshal in and for the 

District of Columbia , 
BvWM. J. KIRKLAND, | 

Deputy U. S. Marshal. 

j 

i 

(Here follows one photo, side folio 11.) 

| 

I 

12 Subpoena to Answer. \ 

i 

Issued October 8, 1935. 


The President of the United States to Rene A. <ile Ruiz, 

\ 7 

Fairfax, Va., Defendant, Greeting: 


You are hereby commanded to appear before j the Su¬ 
preme Court of the District of Columbia to answer a bill 
of complaint (or petition) exhibited against you in the 
said Court in a suit in Equity by the above-named plaintiff, 
and to further do and receive what the said Coifrt shall 
have considered in this behalf; and hereof fail not|. 


Witness, The Honorable Chief Justice of said Ccjmrt, the 
8th day of October, A. D. 1935. j 

[seal.] FRANK E. CUNNINGHAM, 

Clerk. 

Bv HARRY M. HULL, 

Assistant Clerk. 

LEO A. ROVER, Attorney. 

Note.— The defendant is required to file his answer 01- 
other defense in the Clerk’s office on or before the twentieth 
day after service, excluding the day thereof; otherwise, the 
bill may be taken pro confesso. 
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Return of Sheriff. 

I, E. P. Kirbv, the dulv elected Sheriff for the Countv 
of Fairfax, State of Virginia, hereby certify that I served 
the within writ upon Rene A. de Ruiz personally on October 
15th, 1935, at 9.30 o’clock, A. M., at Fairfax, State of Vir¬ 
ginia, by handing him a true copy thereof, together with 
a copy of the plaintiff’s bill of complaint and made the con¬ 
tents of the same known to him. Said Rene A. de Ruiz is 
a non-resident of the District of Columbia. 

E. P. KIRBY, 

Sheriff. 

13 Motion of Defendant Rene A. de Ruiz to Quash 

Warrant. 

Filed November 21, 1935. 

*####•# 

Now comes the defendant, Rene A. de Ruiz, by his at¬ 
torney, and appearing specially, exclusively and solely for 
the purpose of presenting this motion to the Court, and for 
no other purpose, and so specially appearing as aforesaid 
moves the Court to quash, annul and set aside the war¬ 
rant issued in this cause and directed to the United States 
Marshal in and for the District of Columbia, and directing 
the said Marshal to take possession of the property of the 
defendant therein set forth, for the following reasons: 

First, because the court was without jurisdiction to issue 
said warrant in that the defendant, Rene A. de Ruiz, had 
not been continuouslv absent from the District of Columbia 
for a period of two or more years subsequent to the 15th 
day of October, 1932, which fact is more fully set forth and 
verified in the supporting affidavits hereto attached and 
made a part hereof. 

Second, because the Court was without jurisdiction to 
issue said warrant in that the act under which said war¬ 
rant was issued, to wit, Act of Congress, known as Public 
No. 27—74th Congress, approved April 8, 1935, is not 
retroactive in its effect. 

THOS. MORTON GUTTINGS, 

1 Attorney for Defendant , 

! Rene A. de Ruiz. 

THOS. MORTON GITTINGS, 

Attorney at Law. 


4 
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14 County of Fairfax, j 

State of Virginia, ss: j 

Rene A. de Ruiz, being first duly sworn, deposes and says 
that lie has read the foregoing motion signed by his coun¬ 
sel, likewise the supporting affidavits of Joseph! F. Camp¬ 
bell, Bernard Hutt and William H. Curtis, attached thereto; 
and that the facts stated in said motion and said support¬ 
ing affidavits arc true. j 

RENE A. de RUIZ. 

i 


Subscribed and sworn to before me this 20th day of No¬ 
vember, 1935. | 

MARY W. LINDSAY, 
Notary Public , State of Virginia. 

My commission expires Oct. 13, 1939. 


Supporting Affidavit of Joseph F. Campbell. 


* * * # * # j # 

l 

i 

District of Columbia, 55: i 

I 

1 

Joseph F. Campbell, being first duly sworn, deposes and 
says that he is a citizen of the United States and i\ resident 
of the District of Columbia, that he resides at Premises 
1724 19th Street N. W., and is employed in the City Post 
Office; that he has known the defendant, Rene A. de Ruiz, 
for a period of twenty-five years past. That he ijs not re¬ 
lated by blood or marriage to said defendant, thajt he saw 
the said defendant and talked to him in the District of 
Columbia several times a week during the years 1933 and 
1934, and such has been the case during thd current 
15 vear. I 

That lie also saw the said defendant in thd District 
of Columbia a number of times during the periodj October 
15, 1932, to the end of said vear. 

JOSEPH F. CAMPBELL. 


Subscribed and sworn to before me this 11th day of No¬ 
vember, 1935. I 

[notarial seal.] MAURICE L. BERNSTEIN, 

Notary Public\ D. C. 
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Supporting Affidavit of Bernard Halt. 


# 


District of Columbia, ,ss; 


Bernard Hutt, being first duly sworn, deposes and says 
that he is a resident of the District of Columbia; that he 
conducts a tailoring and cleaning shop at Premises 1809 
18th Street X. W., that he has known the said defendant for 
a period of fifteen years or more, that he is not related by 
blood or marriage to the said defendant Rene A. de Ruiz, 
that he saw the said defendant and talked to him in the 
District of Columbia two or three times a week during 
the vears 1933 and 1934, and such has been the case during 


Ihe current vear. 

« 

That he also saw the said defendant in the District of 
Columbia a number of times during the period October 15, 
1932, to the end of said year. 

That upon most of the occasions narrated above, the 
said defendant had come into the affiant's place of business 
either for the purpose of making deliveries of eggs 
16 to said affiant or leaving clothes to be cleaned and 
pressed or repaired. 

, BERNARD HUTT. 

Sworn and subscribed to before me this 11th day of 
November, A. D., 1935. 

[ XOTAR1AL SF.AT..1 MOSES H. BANKS, 

Not an/ Public, D. C. 

My commission expires Nov. 30, 1936. 

Supporting Affidavit of William II. Curtis. 


District of Columbia, ss: 

William H. Curtis, being first duly sworn, deposes and 
says that he is a citizen of the United States and a resident 
of the District of Columbia; that he resides at 5536 5th 
Street, X. W.; that he is employed in the Benjamin Frank¬ 
lin Branch of the Washington City Post Office; that prior 
to about a week ago he had been employed in the You Street 
Branch of the Washington City Post Office for more than 
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ten years past. That he has known the defendant, Rene A. 
de Ruiz, for a period of at least ten years; that j he is not 
related by blood or marriage to said defendant!; that he 
saw the said defendant and talked to him in the district of 
Columbia several times a month during the vearsi 1933 and 
1934, and such has been the case during the current year. 

That he also saw the said defendant in the district of 
Columbia several times during the year |1932 and 
17 during the period from October loth of said year to 
the end thereof. | 

That upon the occasions above narrated the saijd defend¬ 
ant had come into the You Street Branch of the Washington 
City Postoffice for the purpose, among other things, of 
making delivery of eggs to employees of said station, in¬ 
cluding affiant. 

WILLIAM H. CURTIS. 

i 

i 

Subscribed and sworn to before me this 20th day of 
November, 1935. 

[notarial seal.] L. H. VANKIRjK, 

Notary Publit\, D. C. 

Supporting Affidavit of Jean I), de Ruiz. 


Filed December 4, 1935. 


District of Columbia, to-wit: 

I, Jean D. de Ruiz, on oath, depose and say that I am 
the plaintiff named in the above-entitled cause wherfein Rene 
A. de Ruiz is one of the defendants; that on or about the 
15th day of October, A. D. 1932, as your affiant is informed 
and believes and upon such information and belief avers 
to be a fact, the said Rene A. de Ruiz left this District and 
took up his bona fide and legal residence in the town of 
Fairfax, State of Virginia, and that he has continuously 
maintained his residence in said State of Virginia ever 
since; that while the said de Ruiz may have terhporarly 
visited this District from time to time since that tipie, that 
during all of said period, up to and including the present 
time, he lias been continuously a resident of the State 
18 of Virginia; that as appears by the supporting affi¬ 
davit of John J. Clarkson, formerly Deputy United 
States Marshal in and for the District of Columbia!, a per- 
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si stent effort was made by your affiant to secure personal 
service upon the said de Ruiz in this District but that in¬ 
asmuch as he remained a resident of the State of Virginia 
and onlv came into the District occasionally and for a short 
period of time, she was unable to secure personal service 
upon him. 

i JEAN D. de RUIZ. 

Subscribed and sworn to before me this 30th day of 
November, 1935. 

[notarial seal.] SALLY M. MEENEHAN, 

Notary Public, D. C. 

Supporting Affidavit of Joint J. Clarkson. 

*##*#»* 

District of Columbia, to-icit: 

I, John J. Clarkson, on oath, depose and say that I was 
formerly a Deputy United States Marshal in and for the 
District of Columbia, and that while acting as such Deputy, 
on or about November 15, 1933, and several times there¬ 
after, up to the 10th day of December, 1933, I attempted 
to secure personal service in this District upon Rene A. 
de Ruiz, one of the defendants herein, of a copy of the 
original bill of complaint and summons, but that despite 
these efforts I was unable to secure personal service 
19 upon him; that I discovered that said Rene A. de 
Ruiz was a resident of Fairfax, State of Virginia, 
and that he occasionally came into the District on business, 
and that although I made diligent efforts to locate him in 
the District when he would visit here I was unable to find 
him in this District; that on or about the 11th day of De¬ 
cember, 1933, an alias summons was issued in the above- 
entitled cause and I again made diligent efforts to serve the 
said de Ruiz personally but that the said de Ruiz still being 
a resident of Fairfax in said State of Virginia, and only 
visiting the District occasionally for a few hours a day on 
business I was unable to secure service upon him in this 
District. 

JOHN J. CLARKSON. 

Subscribed and sworn to before this 3d day of December, 
1935. 

[notarial seal.] CHAS. AY. PECKHAM, 

i Notary Public, D. C. 
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Order Quashing Warrant. 
Filed December 18, 1935. 


i 


The above entitled cause coming- on for hearing by con¬ 
sent of counsel for plaintiff and for the defendant, Rene 
A. de Ruiz, upon said defendant’s motion to quash) the war¬ 
rant issued in this cause, and the supporting affidavits at¬ 
tached thereto, and upon plaintiff’s affidavits filed jin reply, 
and after argument in open court and due consideration by 
the court, it is by the court this 18th day of December, 1935, 
Adjudged, ordered and decreed that said motion to 
20 quash said warrant be, and the same hereby is 
granted, and said warrant is hereby set aside and 
held for naught. 

JBNXIXGS BAILER, 

Justice. 


Upon the signing of the foregoing order the plajintilf by 
her attorney in open court notes an appeal to thh United 
States Court of Appeals for the District of Columbia, and 
the penalty of her undertaking on said appeal to act as a 
Supersedeas, but only in so far as the rentals belonging 
to said defendant, Rene A. de Ruiz, and heretofore col¬ 
lected and held by certain of the defendants to this cause, 
under and by virtue of said warrant, are concerned, is 
hereby fixed in the sum of Seven Hundred Dollars 
($70(100). j 

JENNINGS BAILElf, 

Justice. 

i 

i 

Memoranda. i 

: I 

) 

December 18, 1935.—Supersedeas undertaking oh appeal 
$700.00 approved and filed. j 

Bond for costs on appeal $100.00 approved and filed. 
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Assignment of Errors. 
Filed December 23, 1933. 


Xow comes the plaintiff in the above-entitled cause and 
assigns as errors the following: 


The court erred: 


21 


1. In quashing the warrant issued to the United 
States Marshal of the District of Columbia directing 
him to seize the property of the defendant-appellee, Rene 
A. de Ruiz, located in the District of Columbia. 

2. In holding that the defendant, Rene A. de Ruiz, had 
not been without the District of Columbia continuouslv for 
two years at the time of the seizure of his property by the 
United States Marshal. 

3. In holding that the defendant-appellee, Rene A. de 
Ruiz, had not been without the District of Columbia contin¬ 
uously for two years subsequent to October 15, 1932. 

4. In holding that the property of the defendant-appel¬ 
lee, Rene de Ruiz, located in the District of Columbia, was 
not subject to seizure by the United States Marshal under 
and by virtue of the provisions of the Act of Congress ap¬ 
proved April 8, 1935. 

LEO A. ROVER, 
Attorney for Plaintiff-Appellant. 


Designation of Reeord an Appeal. 

Filed December 23, 1935. 

*. * * # *■ # # 

Xow comes the appellant in the above-entitled cause and 
designates the parts of the record that she desires to have 
included in the transcript of record on appeal, namely: 

1. Amended and supplemental bill of complaint. 

2. Warrant to the United States Marshal directing seiz- 
ure of the property of Rene A. de Ruiz (defendant-appel¬ 
lee) located in the District of Columbia. 

22 3. Summons served on defendant-appellee, Rene 

A. de Ruiz in the State of Virginia. 

4. Return of United States Marshal showing schedule of 
the property seized. 
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5. Motion of defendant-appellee, Rene A. d<> Ruiz to 
quash warrant and supporting affidavits. 

6. Affidavits of John J. Clarkson and Jean D|. de Ruiz 

in opposition to quashing of warrant. j 

7. Order quashing warrant. 

8. Notation of appeal in open Court. ! 

9. Docket entry showing filing of cost and supersedeas 
bond. 

10. Assignment of errors. 

11. This designation. j 

LEO A. ROVEjR, 
Attorney for Plaintiff-Appellant. 

23 Supreme Court of the District of Columbik 


United States of America, j 

District of Columbia , ss: 

i 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the fpregoing 
pages numbered from 1 to 22, both inclusive, to tye a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made pai]t of this 
transcript, in cause No. 56396 in Equity, wherein Jean D. 
De Ruiz is Plaintiff and Rene A. de Ruiz, et al. are De¬ 
fendants, as the same remains upon the files and of record 
in said Court. 

In testimony whereof, I hereunto subscribe njiy name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 11th day of February, 1936. 

[Seal Supreme Court of the District of Colurrjbia.] 

FRANK E. CUNNINGHA^I, 

1 Clerk, 

By CHAS. B. COFLIN, 

Assistant Clerk.\ 

| 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6653. Jean D. de Ruiz, appellant, vs. Rene A. ^le Ruiz, 
and Others. United States Court of Appeals for the Dis¬ 
trict of Columbia. Filed Feb. 26, 1936. Henry W. Hodges, 
Clerk. 
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IN THE 

3Snfteb States; Court of Appeals 

FOR THE DISTRICT OF COLUMBIA j 

■ 

January Term, 1936 j 


No. 6653 


Jean D. de Ruiz, Appellant, 
v. 

Rene A. de Ruiz, et al., Appellees. 


STATEMENT OF FACTS 

This is an appeal from an order of the Lower Court 
quashing a warrant directed to the United States marshal 
for this District, commanding him to take possession of 
certain property of the appellee, Rene A. de Ruiz, located 
in the District of Columbia, under the provisions oi the 
Act of Congress approved April 8, 1935, entitled “Ari Act 
to provide for the conservation and settlement of estates 
of absentees and absconders in the District of Columbia”: 
from this Order an appeal was duly noted and perfected, 
and a supersedeas and a cost bond filed (Rec. 15). I 
On September 20, 1935, the appellant filed her B}11 of 
Complaint in the lower court alleging substantially, as 
follows: | 

The appellant is the wife of the appellee, Rene A. 
de Ruiz, having been married in this District on May 12, 


! 
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1931; following the marriage they lived together as man 
and wife ih this District until September 15, 1931, when 
the appellee “without fault or justification afforded by 
the (appellant) and without legal justification or excuse 
on his part, unlawfully deserted and abandoned the 
(appellant)” (Rec. 3). 

That from September 15, 1931, (the date of the deser¬ 
tion) until October 14, 1932, the appellee contributed the 
sum of Five ($5.00) dollars a w-eek for the support and 
maintenance of the appellant, but since the last men¬ 
tioned date and up until the filing of the Bill of Com¬ 
plaint, the appellee has contributed nothing toward the 
support and maintenance of the appellant, although dur¬ 
ing all of said period he has been financially able to 
properly support and maintain her; that appellant has 
no property or source of income whatsoever and is 
entirely dependent upon the appellee for her support 
(Rec. 3-4). 

That the appellee has for some years owned an un¬ 
divided interest in fee simple, as tenant in common, with 
two of the other appellees, in three certain pieces of real 
estate located in the District of Columbia, the net value 
of which property is approximately Thirty-two Thousand 
($32,000) Dollars over and above encumbrances on same 
and that appellee’s undivided interest in said equities of 
Thirty-two Thousand ($32,000) Dollars is approximately 
Fourteen Thousand ($14,000) Dollars; that said proper¬ 
ties are rented for approximately Six Hundred ($600) 
Dollars per month; that accordingly appellee’s interest 
in said rents amounts to approximately Two Hundred 
Sixty ($260) Dollars per month (Rec. 4-5). 

That on the 15th day of October, 1932, the appellee 
“disappeared and absconded from the District of 
Columbia without making any provisions for the support 
of the (appellant), and that the said (appellee) * * * 
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has been continuously absent from the District of 
Columbia since, to wit, the said 15th day of October, 
A. D. 1932” (Rec. 5). | 

That the appellee is now living at Fairfax, State of 
Virginia, and that his disappearance and absconding 
from this District "were for the purpose of evading his 
obligation to support the appellant (Rec. 5). 

That unless appropriate relief was granted by the ap¬ 
pointment of a receiver for the property owned by the 
appellee in this District he would continue to collect his 
proportionate share of the income and rental of the afore¬ 
mentioned pieces of real estate and expend the same upon 
himself without making proper provision for the! ap¬ 
pellant; that the appellee was evading the service of 
personal process by remaining outside the jurisdiction of 
the court; whereupon the appellant prayed for mainte¬ 
nance money both pendente lite and permanently and 
for a receiver under the provisions of the Act of Con¬ 
gress heretofore mentioned, and that said receiver be 
directed to take necessary and appropriate steps under 
the provisions of said legislation to create a fund foi+ the 
payment by said receiver to the appellant of reasonable 
sums of money for her support and maintenance,; and 
that said receiver be directed to take such other neces¬ 
sary and appropriate steps as might be requisite to carry 
out the objects and purposes of said Act; and that Such 
warrants, process and orders of publication be issued as 
may be necessary (Rec. 6). 

On September 27, 1935, the lower court signed a war¬ 
rant addressed to the United States Marshal, command- 
ing that official, among other things, to take possession 
of the appellee’s undivided interests in the real estate 

heretofore mentioned and of his share of the rentals of 

• ! 

said property (Rec. 7-8). 
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On September 28, 1935, the United States marshal 
made his “return” pursuant to the provisions of said Act, 
showing that he had taken possession of appellant’s in¬ 
terests in said real estate and had otherwise complied 
with the provisions of said Act (Rec. 8-9); and there¬ 
after filed his report showing that he had collected ap¬ 
pellee’s share of the rents of said property, amounting 
to approximately Six Hundred ($600) Dollars (Rec. side 
folio 11). 

On October 8, 1935, a subpoena to answer was issued 
against the appellee and on October 15, 1935, said sub¬ 
poena was personally served on the appellee at Fairfax, 
State of Virginia, by the duly elected sheriff of Fairfax 
County, and proper return made in the lower court, under 
the provisions of Section 105 of the Code of Laws of the 
District of Columbia (Rec. 9-10). 

On November 21, 1935, a motion to quash the warrant 
was filed by the appellee, Rene A. de Ruiz, predicated 
upon two grounds, first, that the appellee had not been 
continuously absent from the District of Columbia for 
two or more years subsequent to the 15th day of October, 
1932, and second, because the Act involved herein (which 
had been passed subsequent to October 15,1932) was not 
retroactive in its effect. In support of the allegations 
of the fact alleged in the first ground of the Motion, three 
supporting affidavits were filed, all to the effect that the 
appellee had been physically present in this District on 
certain days during the years from 1932 to 1935. The 
appellant filed her own affidavit and the supporting af¬ 
fidavit of one, John J. Clarkson, formerly a Deputy 
United States marshal, to the effect that Fairfax, Vir¬ 
ginia, had been the bona fide and legal residence of the 
appellee continuously since October 15, 1932, and that 
despite persistent efforts of the said Clarkson, (while he 
was a Deputy United States marshal for this District) 
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it had been impossible to secure personal service jupon 
the appellee in this District (Rec. 10-14). 

After hearing argument on the Motion to quashj, the 
lower court orally ruled that the statute was retroactive, 
but that appellee’s physical presence in the District of 
Columbia, as set forth in his supporting affidavits, j took 
him out of the category of one who was continuously 
absent from the District for the statutory period of jtime 
of two years or more and, accordingly, granted the 
Motion to quash and ordered the warrant quashed (|Rec. 

15). I 

For the convenience of Court and counsel, the Act of 
Congress involved herein is set forth verbatim in' the 
Appendix to this Brief and may likewise be found at 
page 331 of Volume 63 of the Washington Law Reporter. 

ASSIGNMENT OF ERRORS 

The Court erred: 

1. In quashing the warrant issued to the Uijited 
States Marshal of the District of Columbia directing him 
to seize the property of the defendant-appellee, Rene A. 
de Ruiz, located in the District of Columbia. 

2. In holding that the defendant, Rene A. de I^uiz, 
had not been without the District of Columbia con¬ 
tinuously for two years at the time of the seizure of his 
property by the United States Marshal. 

3. In holding that the defendant-appellee, Rene A. 

de Ruiz, had not been without the District of Colunjibia 
continuously for two years subsequent to October 15, 
1932. | 

4. In holding that the property of the defendantjap- 
pellee, Rene A. de Ruiz, located in the District of Coliim- 
bia, was not subject to seizure by the United States 
Marshal under and by virtue of the provisions of the 
Act of Congress approved April 8, 1935. 
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ARGUMENT 

THE APPELLEE, RENE A. de RUIZ, WITHIN 
THE MEANING OF THE ACT OF CONGRESS IN¬ 
VOLVED, HAS BEEN CONTINUOUSLY ABSENT 
FROM THE DISTRICT OF COLUMBIA SINCE 
OCTOBER 15, 1932. 

The only question involved in this appeal is the proper 
construction to be placed upon the language found in the 
first section of said Act, wherein it is provided that the 
relief prayed for by the appellant may be granted if the 
appellee “has been without the District of Columbia 
continuously for two years or longer.” 

Appellant concedes that the appellee, after he had 
taken up his bona fide, actual and legal residence in 
the State of Virginia on or about the 15th day of October, 
1932, (which State has been his bona fide, actual and 
legal residence continuously ever since) has occasionally 
and casually visited this District on business or pleasure, 
as set forth in the affidavits supporting the motion to 
quash (Rec. 11-13), but it is submitted that a fair read¬ 
ing of the pertinent provisions of the Statute, in the light 
of its evident purpose and object, irresistibly leads to the 
conclusion that the phrase “without the District of 
Columbia continuously” means that if the party con¬ 
cerned is continuously a non-resident of the District for 
two years or longer , so that it is impossible to secure per¬ 
sonal service upon him in this District , then the require¬ 
ments of the Act are met, assuming, of course, that the 
Bill of Complaint and the other steps taken, measure up 
to and comply with the various provisions of the Statute. 

The Act is unquestionably a remedial one; the obvious 
purpose of the portions of it involved here, is to afford a 
wife, who had been deserted in this District by an 
absconding husband owning property in the District and 
who was “dependent to any extent upon him for sup¬ 
port,” a method whereby she could secure support and 
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maintenance, when, otherwise, under the law as it fetood 
at the time of the enactment of this legislation, sh^ was 
for all practical purposes utterly helpless, because cjf the 
impossibility of securing personal service upon the delin¬ 
quent and absconding husband. 

The Act being remedial in its nature, “should! con¬ 
sequently, under the general rule of interpretation be 
liberally construed.” 

U. S. ex rel. Givens v. Work, 56 App. D. C. | 330, 
(p. 331). See also Reagan v. D. C., 41 App. D. C.| 409, 
at page 412. 

“In construing a statute, its subject matter, reason 
and effect must all be looked to, and if its wjords, 
taken literally, bear an unreasonable signification, 
there may be some deviation from the ordinary 
sense, unless it be plain that such signification i only 
was intended.” 

“While it is not within the judicial power, by 
construction, to cure defects which may render j laws 
unjust or even oppressive, if they clearly exist \ yet 
no statute should be so construed as to render it 
unreasonable, or unjust in its operation, if thele be 
room for construction at all.” 

Bush v. D. C. 1 App. D. C. 1, at page 8. 

“* * * every statute must be construed iwith 
reference to the original intent and meaning of the 
makers, and which intent and meaning may be col¬ 
lected from the cause or necessity of the enactment, 
and the objects intended to be accomplished by 
it.* * * This is an old and well-settled canon 
of construction.” 

Ex parte Redmond, 3 App. D. C. 317, at page'318. 

As was stated by Mr. Justice Robb in D. C. v. Deivalt, 
31 App. D. C. 326, at pages 327 and 328: 

“The purpose of Congress, as evidenced byj the 
title to this act, was to regulate —that is, control — 
the practice of veterinary medicine in this District. 
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Manifestly that purpose was not accomplished if 
the view of the trial court is correct. An analysis 
of the whole statute will determine that question, 
since, ‘in construing a statute, we are not always 
confined to a literal reading’ but ‘may consider its 
object and purpose, the things wdth which it is 
dealing, and the condition of affairs which led to 
its enactment so as to effectuate, rather than 
destroy, the spirit and force of the law which the 
legislature intended to enact.’ American Tobacco 
Co. v. Werckmeister, 207 U. S. 284, 52 L. Ed. 208, 28 
Sup. Ct. Rep. 72.” 

And again in King v. District of Columbia, 51 App. 
D. C. 160, at page 163, we find the following language: 

“If a literal interpretation would be contrary to 
the evident meaning of a statute, taken as a whole 
it should be rejected. Heydenfeldt v. Daney Gold, 
etc. Co., 93 U.S. 634, 638; 23 L.Ed. 995. Where there 
is doubt concerning the meaning of a statute, it 
should be construed, if possible, so as to serve the 
legislative design. Porto Rico Railway Co. v. Mor, 
253 U. S. 345, 348, 40 Sup. Ct. 516, 64 L. Ed. 944. 
In such a case as this the reason of the law should 
prevail over its letter. Baender v. Barnett, 255 U. S. 
224, 226, 41 Sup. Ct. 271, 65 L. Ed. 597.” 

What is the construction to be placed on the pertinent 
language in the instant Statute in the light of the fore¬ 
going pronouncements? 

Prior to the enactment of this legislation a wife resid¬ 
ing in the District with her husband is deserted without 
just cause; the husband leaves the jurisdiction purposely 
to evade his marital obligation; he is the owner of prop¬ 
erty here and although residing out of this jurisdiction, 
he continues to receive and expend the income from such 
property on himself, making no provision for his wdfe, 
leaving her dependent on relatives or charity, and what 
is more distressing, leaving her practically powerless to 
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protect or maintain her rights due to the impossibility 
of securing personal service upon him. 

It was undoubtedly this distressing situation, top often 
occurring in this city, which Congress had in mindj when 
enacting this legislation. Prior to the passage of this 
Act, a wife finding herself in the predicament aboVe de¬ 
scribed had only one of two very inadequate remedies 
open to her: She could request an indictment ffom a 
Grand Jury, which if returned, could be followed up by 
the arrest and removal of the husband to this District, 
where he could be required to support his wife fo^* only 
one year, in lieu of a jail sentence, and after the expira¬ 
tion of the year it would be necessary to secure the return 
of a new indictment and then try to find the peripatetic 
spouse; or in case it seemed inadvisable to seek the aid 
of the Criminal Division of the Court, she could follow 
him (if financially able), perhaps to California, anc^ there 
in a foreign jurisdiction, without funds or friends attempt 
to maintain proceedings to compel maintenance. 

To correct the foregoing abuses, Congress, at tjie re¬ 
quest of certain social minded members of the loc^l Bar 
included in this statute for the settlement of the pstates 
of absentees, the provisions in question for the protec¬ 
tion of the families of absentee husbands. 

Having in mind the objects, purposes and intent of 
Congress, the evil it was attempting to remedy, apd the 
canons of statutory construction, is the phrase, “without 
the District of Columbia continuously for two years or 
longer” to be given a literal, narrow construction, or is 
the proper construction to be broad, liberal and reason¬ 
able? 

Are we to adopt the construction that would permit' 
an unworthy husband, owning property here, to move 
to New York and on the last day of the two-year period 
come to this city momentarily, return to New Yor^, and 
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then be able to prevent his property from being subjected 
to the support of his family, because he broke the con¬ 
tinuity of the two-year period by being physically present 
in the District of Columbia once within that period? 

If we follow the construction arrived at by the lower 
court any husband could thus flout this law, make a 
laughing stock of it, nullify its provisions and absolutely 
defeat the legislative intent. 

Such a construction, it is submitted, is not a reasonable 
one. 

In this connection it is deemed proper to direct the 
Court’s attention to the somewhat close analogy existing 
between the object, purposes and construction of this 
statute and the Attachment Statutes in this District. As 
has been stated the purpose and object of this Statute is 
to provide protection for dependent wives and children 
of absentees or absconders; the purpose and object of 
the Attachment Statutes is to afford security to a creditor 
where the debtor is a non-resident of the District, but has 
property herein. 

Therefore in interpreting the Statute in question with 
reference to the phrase: “and he has been without the 
District of Columbia for two years or longer”, it is sub¬ 
mitted that it is to be interpreted by a method similar to 
that used in interpreting the meaning of the word “non¬ 
resident” in the Attachment Statute; for, to repeat, the 
purposes and objects of the two Statutes are similar. 

In the case of Robinson v. Morrison , 2 D. C. Appeals 
105, it was held: 

The object of attachment laws allowing the prop¬ 
erty of a non-resident defendant to be attached, is 
not so much to coerce him into making his appear¬ 
ance in the suit in which the attachment issued, as 
to give the plaintiff security for his demand. 

A person who lives with his family in a State ad- 
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joining this District, and is a voter in such State, 
but who has his place of business here, where | he is 
engaged daily during business hours and during that 
time is subject to the service of process each day, is 
a non-resident within the meaning of the attach¬ 
ment laws. There is no such thing as a “commercial” 
or “trade” residence, which will exempt one from 
liability to attachment as a non-resident, iii the 
ordinary sense. j 

i 

Also in the case of Howard v. the Citizens Bank and 
Trust Company, 12 D. C. Appeals 222, it was held: 

! j 

A member of Congress in attendance uporj the 
sessions of Congress for the purpose of discharging 
his official duties, but retaining a dwelling place in 
his State and his domicile therein, is a non-resident 
of the District of Columbia within the meaning of 
the attachment law, unless he shows he intends to 
make this District his settled and fixed abode. 

i 

It is apparent, therefore, that the ability or inability to 
serve with process is not the final test of the right tp an 
attachment, and the mere fact that a non-resident inay 
be found and served with process within the State jioes 
not negative the right to sue in attachment. j 

i 

So, having in mind the object of the statute in Ques¬ 
tion, the analogy of the above cases to the instant Ques¬ 
tion is such that it is controlling, and the mere fact that 
the defendant herein casually entered this jurisdiction 
does not preclude the plaintiff from proceeding against 
the property of the defendant herein in accordance ivith 
the instant statute. 

A sane and logical decision as to the intended meaning 
of this language would seem to be that Congress meant 
by a continuous absence, a continuous legal non-residence 
for two years or longer, a residence out of the District 
that could not be broken by a casual physical presence 


I 

I 
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here for the purpose of selling eggs or having a suit 
cleaned (Rec. 12); a residence out of the District that 
placed the husband beyond the reach of ordinary process, 
unless forsooth the wife and the Deputy United States 
marshal had prescience enough to know just when the 
price of eggs or sartorial requirements would justify the 
presence of the husband in the city. 

There is nothing particularly drastic about this legis¬ 
lation ; this court in the case of Thompson v. Tanner , 53 
App. D. C. 3, at page 8, in speaking of the appointment 
of a sequestrator of the property of an absconding hus¬ 
band located in this District, said: 

“The jurisdiction thus acquired over the property 
of the defendant arises' from the peculiar status of 
the parties. It is the marriage status which consti¬ 
tutes the res, making a divorce proceeding one in 
rem, and not an action in personam. An order to 
sequestrate property of the absent defendant, within 
the immediate jurisdiction of the court, is quasi in 
rem, issued to satisfy a personal claim on specific 
property. Thus the court acquires jurisdiction to 
render a judgment essentially in rem affecting such 
property, notwithstanding the absence of the owner 
from the state, and the impropriety of rendering a 
personal judgment against him. The judgment is 
not effective against the world, but only the interest 
of the defendant in the property.” 

The court is called upon then to decide on the proper 
construction of constitutional legislation (see Blinn v. 
Nelson , 222 U. S. 65) that has as its object the enforce¬ 
ment of important marital rights against erring and 
absconding husbands; the construction we contend for is 
reasonable, is designed to carry out the obvious intent of 
the legislature, is in no sense unfair or confiscatory in 
nature and affords adequate relief to the victims of 
selfish husbands and fathers; the construction contended 




for by the appellee would render the legislation com¬ 
pletely nugatory, would place a weapon in the hafids of 
the guilty wdiereby they could completely avoid their legal 
obligations, while at the same time enjoying unhampered 
their income and return from their property located here, 
by the simple expedient of coming into the District of 
Columbia once every two years, in the meantime leaving 
their families perchance dependent on Government!relief. 

Which is the proper construction f j 

Respectfully submitted, j 

Leo A. RoverI, 
Attorney for Appe\lant. 




14 


APPENDIX 

An Act to provide for the conservation and settlement 
of estates of absentees and absconders in the District of 
Columbia, and for other purposes. 

Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress as¬ 
sembled, That if a person entitled to or having an interest 
in property in the District of Columbia has disappeared 
or absconded from the District of Columbia, and it is not 
known where he is, or if such person, having a wife or 
minor child, dependent to any extent upon him for sup¬ 
port, has disappeared or absconded without making suffi¬ 
cient provision for such support, and it is not known 
where he is, or if his whereabouts is known and he has 
been without the District of Columbia continuously for 
two years or longer, anyone who -would under the law 
of the District of Columbia be entitled to administer 
upon the estate of such absentee if he were deceased, 
or if no one is known to be so entitled, any suitable per¬ 
son, or such wife, or someone in her or such minor’s be¬ 
half, may file a petition under oath in the Supreme Court 
of the District of Columbia, sitting in equity, stating the 
name, age, occupation, and last known residence or ad¬ 
dress of such absentee, the date and circumstances of 
the disappearance or absconding, and the names and 
residence of other persons, whether members of such 
absentee’s family or otherwise, of whom inquiry may be 
made, and containing a schedule of his property, real 
and personal, so far as known, within the District of 
Columbia, and praying that such property may be taken 
possession of and a receiver thereof appointed under the 
provisions of this Act. The United States attorney in 
and for the District of Columbia shall be made a party 
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to every such petition and shall be given due notice of 
all subsequent proceedings under this law. 

Sec. 2. The court may thereupon issue a warrant di¬ 
rected to the United States marshal in and for the] Dis¬ 
trict of Columbia, commanding him to take possessibn of 
the property named in said schedule and hold it subject 
to the order of the court and make return of said warrant 
as soon as may be, with a statement of his actions thereon 
and a schedule of the property so taken. The marshal 
shall post a copy of the warrant upon each parcel of! land 
named in the schedule and cause so much of the warrant 
as relates to land to be recorded with the recorder of 
deeds of the District of Columbia, He shall receive]such 
fees for serving the warrant as the court allows, but not 
more than those established by law for similar service 
upon a writ of attachment. If the petition is dismissed, 
said fees and the cost of publishing and serving th^ no¬ 
tice hereinafter provided shall be paid by the petitioner; 
but if a receiver is appointed, they shall be paid b}f the 
receiver and allowed in his account. 

Sec. 3. Upon the return of such warrant, the cjourt 
may issue a notice reciting the substance of the petition, 
the warrant, and the marshal’s return, which shall be 
addressed to such absentee and to all persons who claim 
of record an interest in said property, or who are kr^own 
to petitioner to claim an interest in said property, ar(d to 
all whom it may concern, citing them to appear at a lime 
and place named and show cause why a receiver of the 
property named in the marshal’s schedule should nc}t be 
appointed and said property held and disposed of ujider 
the provisions of this Act. j 

Sec. 4. The return day of said notice shall be not] less 
than thirty nor more than sixty days after its jlate 
unless otherwise ordered by the court. The court shall 
order said notice to be published not less than once in 
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each of three successive weeks in one or more newspapers 
within the District of Columbia, and a copy to be posted 
in a conspicuous place and upon each parcel of land 
named in the marshal's schedule, and a copy to be mailed 
to the last known address of such absentee. The court 
may order other and further notice to be given within 
or without the District of Columbia. 

Sec. 5. The absentee or any person who claims an 
interest in any of the property may appear and show 
cause why the prayer of the petition should not be 
granted. The court may after hearing dismiss the peti¬ 
tion and order the property in possession of the marshal 
to be returned to the person entitled thereto, or it may 
appoint a receiver of the property which is in the pos¬ 
session of the marshal and named in his schedule. If a 
receiver is appointed, the court shall find and record the 
date of the disappearance or absconding of the absentee; 
and such receiver shall give bond to said court in such sum 
and with such condition as the court orders, with a 
corporate surety thereon approved by the court. 

Sec. 6. After the approval of such bond the court may 
order the marshal to transfer and deliver to such receiver 
the possession of the property under the aforesaid war¬ 
rant, and the receiver shall file in said court a schedule 
of the property received by him. 

Sec. 7. Such receiver upon petition filed by him may 
be authorized and directed by the court to take possession 
of any additional property within the District of 
Columbia which belongs to such absentee and to demand 
and collect all debts due such absentee from any person 
within the District of Columbia, and hold the same as if 
it had been transferred and delivered to him by the 
marshal. 

Sec. 8. If such absentee has left no corporeal property 
within the District of Columbia, but there are debts and 
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obligations due or owing to him from persons withip the 
District of Columbia, a petition may be filed as provided 
in section 1, stating the nature and amount of such pebts 
and obligations, so far as known, and praying tUat a 
receiver thereof may be appointed. The court may there¬ 
upon issue a notice as above provided, without issuing a 
warrant, and may, upon the return of said notice and 
after a summary hearing, dismiss the petition or appoint 
a receiver and authorize and direct him to deman^ and 
collect the debts and obligations specified in said petition. 
The receiver shall give bond as provided in section 5, 
and shall hold the proceeds of such debts and obligations 
and all property received by him, and distribute the iame 
as hereinafter provided. The court may confer upoq the 
receiver such further authority as may be conferred under 
section 7. 

Sec. 9. The court may make orders for the care, custody, 
leasing, and investing of all property and its proceeds in 
the possession of the receiver. After the appointment of 
a receiver, upon his petition and after notice, the cpurt 
may order all or part of said property, including the rights 
of the absentee in land, to be mortgaged, or sold at public 
or private sale, to supply money for payments authorized 
by this Act or for reinvestment approved by the court. 

Sec. 10. The court may order said property or its 
proceeds acquired by mortgage, lease, or sale to be applied 
in payment of charges incurred or that may be incurred 
in the support and maintenance of the absentee's >vife 
and minor children, and to the discharge of such debts land 
claims for alimony as may be proved against said j ab¬ 
sentee. 

i 

Sec. 11. The court may authorize the receivelj , to 
adjust by arbitration or compromise any demand in f^vor 
of or against the estate of such absentee. 

Sec. 12. The receiver shall be allowed such compensa- 


I 
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tion and disbursements as the court orders, to be paid out 
of property or proceeds. If within fourteen years after 
the date of the disappearance and absconding as found 
and recorded by the court, such absentee appears, or an 
administrator, executor, assignee in insolvency, or trustee 
in bankruptcy of such absentee is appointed, such receiver 
shall account for, deliver, and pay over to him the 
remainder of said property. If such absentee does not 
appear and claim said property within such fourteen 
years, all his right, title, and interest in said property, 
real or personal, or the proceeds thereof shall cease, and 
no action shall be brought by him on account thereof. 

Sec. 13. If at the expiration of such fourteen years 
said property has not been accounted for, delivered, or 
paid over under the provisions of the preceding section, 
the court shall order the distribution of the remainder 
to the persons to whom, and in the shares and proportions 
in which it would have been distributed if such absentee 
had died intestate within the District of Columbia on 
the day fourteen years after the date of the disappearance 
or absconding as found and recorded by the court. 

Sec. 14. If such receiver is not appointed within 
thirteen years after the date found by the court under 
section 5, the time limited for accounting for, or fixed for 
distributing, said property or its proceeds, or for barring 
actions relative thereto, shall be one year after the date 
of the appointment of the receiver instead of the fourteen 
years provided in the two preceding sections; except that 
the time limited for accounting for, or fixed for distribut¬ 
ing, any additional property or its proceeds within the 
District of Columbia coming into the possession of such 
receiver during such one-year period, or for barring 
actions relative thereto, shall be one year after the date 
possession is taken by such receiver. 



Sec. 15. Nothing in this Act contained shall be 
construed as repealing or modifying sections 252 oij* 253 
of the Act of Congress entitled “An Act to establish a 
Code of Law for the District of Columbia”, approved 
March 3, 1901, as amended. 

Approved, April 8, 1935. 
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No. 6653 


Jean D. De Ruiz, Appellant , 


Rene A. De Ruiz and Others. 
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District of Columbia. 


BRIEF ON BEHALF OF APPELLEE, 
RENE A. De RUIZ. 


STATEMENT OF FACTS. 

Appellant’s statement of facts presents the cas^ fully 
and fairly with the exception that there is nothing in 
the Record to sustain the assertion therein mad^ that 
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the lower court orally ruled that the provisions of the 
statute here for review were retroactive in their effect. 
The motion to quash the warrant raised two legal 
grounds in support thereof and, as the Record is abso¬ 
lutely silent as to the lower court’s reasons for sus¬ 
taining the same, both grounds, under well established 
principles of appellate procedure, are entitled to con¬ 
sideration here. 


ARGUMENT. 

Counsel will first discuss the question involving the 
intrepretation of the language of the statute, and then 
the point as to whether the provisions of the statute 
applicable to the instant case should be given a pros¬ 
pective or retroactive construction. 

The statute was enacted to rectify two separate and 
unrelated weaknesses in existing laws. First, to make 
some provision for the care, preservation and final dis¬ 
tribution of the property of any person disappearing 
or absconding from the District of Columbia. Sec¬ 
ondly, to make available for the support of a wife 
and/or minor children the property of a disappearing 
or absconding husband and/or father. If the where¬ 
abouts of such absentee husband and/or father are un¬ 
known, the provisions of the statute are immediately 
available for the relief of his wife and/or minor chil¬ 
dren but, if his whereabouts are known, and this is the 
situation here, seizure of his property left behind in 
the District of Columbia is only authorized when “he 
has been without the District of Columbia continuously 
for two years or longer.” 

The question for determination is what is meant by 
the above quoted provision of the statute. It is sub¬ 
mitted, and this was the view of the lower court, that 
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as the language employed is plain and unambiguous it 
should receive a literal construction as there is pothing 
apparent upon a reading of this provision together 
with the other provisions of the statute to showf an in¬ 
tention and purpose upon the part of Congres^ to ex¬ 
tend a broader significance to the words useq other 
than their ordinary meaning. 

* ^ • I 

Appellant argues that the construction placed by the 
lower court on this provision of the statute Nullifies 
the purpose and intent of Congress and that a liberal 
interpretation should be extended thereto. There 
might be some strength to this argument if tljie con¬ 
struction urged could be arrived at by an analysis of 
the statute when all the provisions thereof aife read 
and construed as an entirety but, as previously pointed 
out, this end cannot be reached by a reading of the act 
as a whole. The other provisions throw no ligljt upon 
what Congress intended by this particular provision. 
The only way one can arrive at the construction de¬ 
sired by appellant is to insert an additional word in 
this provision which would then make it read as fol¬ 
lows: he has been ( residing ) without the Disirict of 
Columbia continuously for two years or longer\ This 
would not be a construction of the plain and unambigu¬ 
ous words used, even though when read together with 
the other provisions of the statute, but would ip effect 
be a resort to legislation by the judiciary. Thi^ is be¬ 
yond the power of the courts. 

The Supreme Court of the United States in the re¬ 
cent case of Wallace v. Cutten, Law. Ed. Advance 
Sheets Vol. 80, No. 16, page 832-833, said: 

“It would be inappropriate for us to discuss 
these, and other, arguments presented. Tpe lan¬ 
guage of Sec. 6(b) is clear; and on the fact of the 
statute, there can be no doubt concerning the in- 
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tention of Congress. As was said in Iselin v. United 
States, 270 U. S. 245,250,251: ‘The statute was evi¬ 
dently drawn with care. Its language is plain and 
unambiguous. What the Government asks is not 
a construction of a statute, but, in effect, an en¬ 
largement of it by the court, so that what was 
omitted, presumably (possible) by inadvertence, 
may be included within its scope. To supply 
omissions transcends the judicial function’.” 

In Helvering v. New York Trust Co., 292 U. S. 
455, 465, the court said in part: 

‘‘The rule that where the statute contains no 
ambiguity, it must be taken literally and given 
effect according to its language is a sound one not 
to be put aside to avoid hardships that may some¬ 
times result from giving effect to the legislative 
purposes.” 

The case of Commissioner of Immigration v. Gott- 
lieb, 265 U. S. 310, involved the question as to whether 
or not a wife and child of a rabbi, who was legally 
in the United States, had the right to enter when the 
quota for the country in question had been exhausted. 
The court decided in the negative saying: 

‘ ‘ The case, as the evidence shows, is one of pecu¬ 
liar and distressing hardship, and it is not un¬ 
natural that any appropriate canon of construc¬ 
tion should be laid hold of to justify a conclusion 
favorable to the respondent. But ff the plain 
words of the statute are against such a conclu¬ 
sion, leaving no room for construction, the courts 
have no choice but to follow it, without regard to 
the consequences.” 

To the same effect is the case of Bate Refrigerating 
Co. v. Sulzberger, 157 U. S. 1, 37, 39, where it was laid 
down: 





“In our judgment the language used is sd plain 
and unambiguous that a refusal to recognize its 
natural, obvious meaning would be justly regarded 
as indicating a purpose to change the law by 
judicial action based upon some supposed policy 
of Congress. But, as declared in Hadden vj. Bar¬ 
ney, 72 U. S. 5, ‘what is termed the policy of the 
government with reference to any particul4r leg¬ 
islation is generally a very uncertain thingJ upon 
which all sorts of opinions, each variant frqm the 
other, may be formed by different persons. It is 
a ground much too unstable upon which to r0st the 
judgment of the court in the interpretation of 
statutes’. ‘Where the language of the Act is ex¬ 
plicit’, this court has said, ‘there is great danger 
in departing from the words used, to give jeffect 
to the law which may be supposed to have 1 , been 
designed by the legislature * * *. It is not for 
the court to say where the language of the statute 
is clear, that it shall be so construed as to embrace 
cases, because no good reason can be assigned why 
thev were excluded from its provisions.’ D^an v. 
Read,, 10 Pet. (U. S.) 524, 527.” | 

It is further submitted that the legislative branch of 
our Government is too well acquainted by usa^e in 
many, many statutes with the word, non-resident, to 
have used the word “without” as synonymous there¬ 
with. 

Counsel concedes that the statute in questionl is a 
remedial one but it is well settled that the teriks of 
remedial legislation must be taken as expressed and 
the relief accepted with the conditions imposed upon 
it—in this case a continuous physical absence from 
the District of Columbia for at least tw^o years sub¬ 
sequent to the date of disappearance, as contra-dis¬ 
tinguished from a residence elsewhere for that period 
of time. See Capital Trust Co . v. Calhoun, 250 tJ. S. 
208, at 218-219. 
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This brings us to a discussion of the second point 
raised bv the motion to quash the warrant of attach¬ 
ment issued by the lower court. Appellant alleged in 
her bill (R. p. 5) that the appellee absconded and dis¬ 
appeared from the District of Columbia on the 15th 
day of October, 1932. The statute here involved was 
not aproved until April 8, 1935. And there is nothing 
shown on its face that Congress intended for it to have 
other than a prospective effect. 

It is well settled that the general rule is that statutes 
should be construed so as to give them only a prospec¬ 
tive operation except in clear cases evidencing a con¬ 
trary intent upon the part of the legislature. Union 
Pacific R. R. Co. v. Laramie Stock Yards Co., 231 U. S. 
190,199; Cameron v. U. S. } 231 U. S. 710, 720, and cases 
therein cited. 

Assuming that it is so, as alleged in appellant’s bill, 
that the appellee left the District of Columbia solely 
for the purpose of avoiding his marital duty to support 
her in keeping with his station in life, he, on the other 
hand, had the right to rely upon the then existing laws 
of the District of Columbia which prevented seques¬ 
tration and attachment of any of his property left be¬ 
hind for payment of maintenance. In Union Pacific R. 
R. Co. v. Laramie Stock Yards Co., supra, the Supreme 
Court of the United States said: 

“Construction, therefore, becomes necessary, 
and the first rule of construction is that legislation 
must be considered as addressed to the future, not 
to the past. The rule is one of obvious justice, 
and prevents the assigning of a quality or effect 
to acts or conduct which they did not have or did 
not contemplate when they were performed. The 
rule has been expressed in varying degrees of 
strength, but always of one import, that a retro- 




spective operation will not be given to a statute 
which interferes with antecedent rights, dr by 
which human action is regulated, unless suih be 
‘the unequivocal and indexible import of the tdrms, 
and the manifest intention of the legislature ’. 
United v. Hexth, 3 Cranch 413; Reynolds v^ Mc¬ 
Arthur, 2 Pet. 417; United States v. American 
Sugar Ref . Co., 202 U. S. 563; Winfree v. Northern 
P. R. Co ., 227 U. S. 296. j 

No doubt the case of Tipping v. Tipping recently 
decided by this Court, and found in Washington Law 
Rep., Vol. 64, No. 11, page 222, will be cited by appel¬ 
lant’s counsel as authority for extending a retroactive 
construction to the statute here for review. Bqt, it 
is submitted, that this case ( Tipping v. Tipping) is 
distinguishable for the reason that the majority opinion 
is predicated upon the following premise: 

“* * * It has been held by the highest authority 
that marriage is an institution of society, creating 
a status which may be regulated and controlled by 
public law’; that legislation affecting the institu¬ 
tion or annulling the relations between the parties 
is not within the prohibition of the Constitutiojn of 
the United States against the impairment of (con¬ 
tracts, or against ex post facto laws. Maynard v. 
Hill, 125 U. S. 190. | 

| 

‘ ‘ In the exercise of such public authority statutes 
may be enacted applicable equally to past and 
future grounds for divorce”. j 

This is not the situation in the instant case. P^ior 
to the enactment of the statute here before the Co^rt, 
the appellant could have obtained no rights in and to 
appellee’s property through a maintenance proceed¬ 
ing save and except by personal service of process. 
Such an action was considered one “in personafn” 



8 


and not one “in rem”. Bliss v. Bliss, 60 App. D. C. 

237. The right upon the part of Congress to change 
the nature of the proceeding is not questioned but in 

so doing it was not dealing with a public institution 
but with rights of individuals and as stated in Union 
Pacific R. R. Co. v. Laramie Stock Yards Co., supra, “a 
retrospective operation will not be given to a statute 
which interferes with antecedent rights, or by which 
human action is regulated, unless such be the unequivo¬ 
cal and inflexible import of the terms, and the manifest 
intention of the legislature”. 

It is respectfully submitted, for the reasons urged, 
that the decree of the lower court should be affirmed. 

1 Thos. Morton Gittixgs, 

Attorney for Appellee, Rene A. De Ruiz. 




